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Mr. Chairman and Members of the Committee: 

Thank you for having invited me to discuss with you my recent 

letter of December 4, 1974, to the Speaker of the House and the 

President Pro Tern-pore of the Senate, a copy of which is attached 

to my statement today. This letter addressed the question whether, 

under the Impoundment Control Act of 1974, withholdings by the 

President of budget authority for temporary periods for “fiscal 

policy” reasons are properly treated as “deferrals” rather than 

“rescissions. I’ We concluded that such withholdings are properly 

reported as deferrals, so long as their duration is proposed to be 

less than the current fiscal year. We came to this conclusion after 

detailed consideration of the law and its legislative history and, I 

might add, after hearing advocates for both sides of the question. 
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At the outset we would point out that in our opinion the Act 

strengthens congressional control over impoundments in that it 

establishes orderly procedures by which Congress may consider 

and act on the merits of any impoundment the President may pro- 

pose. This has not been the case in the past. 

The Act divides impoundments into two categories. The first, 

described as “rescissions”, is dealt with under section 1012. The 

term -- usually meaning to revoke, repeal or cancel -- suggests 

that these impoundments would result in a permanent excission of 

budget authority, not a mere delay in its exercise. The Act is 

quite clear on what procedures apply where the President proposes 

a permanent withholding of budget authority. Congress ’ decision 

on the merits of the proposed impoundment is made by enacting, or 

failing to enact, a rescission bill. If the Congress fails to act within 

45 days, the President must release the funds. 

The second category, covered by section 1013, is characterized 

as “deferrals”. Again the term itself seems to suggest its plain 

meaning - - the withdrawal of budget authority that would amount to 

a temporary suspension, not a permanent removal. The term is 

defined in sections 1011 knd 1013 of the Act as a withholding or 

delaying of budget authority that does not extend beyond the fiscal 

year in which it is proposed. And again, the Act clearly estab- 

lishes the procedure by which Congress decides upon the merits of 
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a proposed deferral. If either House passes a simple resolution 

disapproving a proposed deferral then the President must release 

the autho r ity . 

As stated earlier, the legal controversy revolves around whether 

the Act contemplates application of the rescission procedures or the 

deferral procedures when the President, for “fiscal policy” reasons, 

proposes a temporary suspension of budget authority. Simply put, 

our view is that the answer depends on the proposed duration of the 

withholding . If the duration of the impoundment does not extend beyond 

the end of the fiscal year in which it is proposed, and if the proposed 

temporary suspension does not have the effect of permanently rescind- 

ing budget authority, the deferral procedures apply. 

The other interpretation is that the rescission procedures apply, 

regardless of the duration of the proposed withholding of budget 

autho r ity , if the- withholding is not supported by legal authority pro - 

vided by the Antideficiency Act, as amended by section 1002 of the 

Impoundment Control Act. 

The Act itself is difficult to interpret and the legislative history 

of the conflicting philosophies expressed in earlier Senate and House 

bills, merged in conference, is largely ambiguous. However, the 

Antideficiency Act, as amended by section 1002 of the Impoundment 

Control Act, spells out conditions under which reserves may be 
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established and says that there is no other authority except as spe- 

cifically provided by particular appropriation acts or other laws. 

We have concluded that the procedures for handling withholdings of 

budget authority set out in other sections of the Act are “other laws!’ 

and therefore withholdings for temporary periods for “fiscal policy” 

reasons can be considered as proposed deferrals rather than 

rescissions if such withholdings are for limited periods. To other- 

wise construe the language of section 1002 would create an inconsis- 

tency with the clear import of section 1013, which provides for 

deferrals for less than a current fiscal year of any budget authority. 

The rationale for our conclusions is summarized on page 13 of 

our letter of December 4, 1974. 

In our letter of December 4, 1974, we pointed out that the matter 

at issue is a close question involving difficult issues of interpretation 

of statutory language and legislative history, and suggested that the 

Congress may want to re-examine the Act and clarify its intent 

through further legislative action. 

Mr. Chairman, in your most recent letter that I received this 

Monday and answered yesterday, you raised a number of specific 

questions about our position on this matter. My response, which 

I have attached to this testimony, sets forth each question and pro- 

vides an answer immediately following the specific question. 

This concludes my statement. We will be glad to answer any 

questions you may have. 
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Speaker of the House 
President pro tempore of the Senate 

The purpose of this letter is to pro\ ide you with our views 
concerning the interpretation and application of the Impoundment 
Control Act of 197.4, Title X of Public Law 93-344, 88 Stat. 297, 
332 (July 12, 1974). 

Recent years have witnessed di.slgreement between the 
Executive Branch and the Legislative Branch over which has ulti- 
mate control over Government 3rogram and fiscal spending pol.icy. 
The Executive Branch, largely on grounds of fiscal respollsibility, 
has sought to curtail or ,:liminale numerous programs funded by the 
Congress. The courts have held, for tile most part, theIt such 
Executive attempts tc, avoid implementation of Gove rnrncnt 
programs through the withholding of budget aut.h(.>rity con:;titutcd 
illegal impoundments. Nevertheless, and despite a rcasonahly 
clear understanding of the limits of Execuiive autllority, tht: pow(‘r 
to impound budget authority was easy to e> ercise and challenges 10 
that power difficult and time, consuming to j*esolvt. 

The Impoundment Control Act of 1974 was designed to tighten 
congressional control over impoundments I.nd establish a detailed 
procedure under which the Legislative Br.:nch could consider the 
merits of impoundments proposed by the Executive Branch. The act 
fundamentally calls for the Executive BraItch to report and explain 
to the Congress all proposed impoundment: with ultimate authority 
to effectuate such proposals dependent upo I congre:<sional action. 
The basic scheme of the act’s operative PJ *3visions is contained in 
four key elements: 

1. All budget authority to be withheld by the Executive 
Branch from obligation or expenditure - -either permanently CI r 
temporarily- -must be reported to the Congress. _c 
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. . 
2, Budget authority intended for perm lnent withdrawal 

rrwat be released for obligation and expenditure if the 
Congress fails within 45 days to pass legislation authorizing 
the withdrawal. 

3. Budget authority intended for temporary LJithdrawal within 
a fiscalyear may be withheld as proposed if the Congress fails to 
act; either House may require release of such deferred budget 
authority by passing a simple resolution to that csffect. 

4. The Comptroller General of the United States is 
empowered to seek court enforcement of any required release 
of budget authority. 

The net result of the procedure established is that the propriety 
of any proposed impoundment will depend upon action (or inaction) 
by the Congress in connection with a contemporaneous consideration 
of such proposal. Earlier actions by the Congress either authorizing 
or denying authority for particular impoundments are of no ultimate 
consequence except as they might affect the outcome of considerations 
under the act of 1974. 

A controversy has developed over whether application of the act 
as outlined above serves to strengthen or weaken congressional con- 
tr 01 over impoundments. With respect to permanent withdrawals of 
budget authority, it is clear that the intent is to require an act of 
Congress to clothe the Executive Branch with requisite authority. 
If the Congress fails to act, the President may not impound. 

As to temporary withdrawals, however, it is contended that the 
President by virtue of congressional inaction acquires authority to 
defer where otherwise none exists--that the President, by proposing 
a deferral of budget authority, becomes vested through congressional 
inaction withauthority which the Congress otherwIse may have previ- 
ously denied him. Under this interpretation, the act, in legitimizing 
othertise impermissible deferrals of budget authority, might be 
regarded as weakening rather than strengthening congressional control 
over impoundments, albeit either House has it within its power to 
deny deferral authority through passage of a simple resolution. 

The Impoundment Control Act of 1974 and its legislative history 
are considerably less than clear concerning the act’s intended design. 
The act cannot be analyzed without producing a series of anomalous 

-2- 



B-115398 

results which its history fails to explain away, 14cverthc1.(~ss ~.II~!L'c 
i:, an unmistakable philosophy underlying the ZbCt th:lt Clfic’S provi(l<~ 
a rati:lnal and realistic basis for viewing t11c act as a means I,y which 
t.11~ Congress strengthened its control over Exccutjve impounc?nIents. 

The fact is that prior to enactment of the IroJoundment Control 
Act, the Executive Branch engaged in numcro\ts impoundments, 
whether authorized or not, often without the Gong] css having a clear 
picture of precisely what was involvld. Under .he act, howc1.e r, 
each wi”&drawal of budget authority bt,comtis highly visible, allowing 
the Congress to consider its merit as of thl; tinle it is proposed. 
Rescissions or permanent withdrawal:; of budget ‘Luthority arc made 
difficult for the ExecutiLlc Branch in that ho% h’ouses of Congress 
must support them through positive ac.:tion to establish the requisite 
authority. Deferrals or temporary withdrawals are made easier 
in that inaction by the Congress establ.ishes the requisitv authority. 
However, to counterbalance this ease, the act allows either I-louse 
on its own to void such proposed action. There is no question but 
that a recission is the more significant type: of impoundment OVCT 
which congressional control is unmiztakably absolute. ‘.Sll c (‘ss~‘n- 
tial diffcrencc is that simple inaction 011 a rescission proi>osa.l ;~ut.o- 
matically results in release of the Ludgct allthority nf1.c. I’ 4S rl;rys. 
Congressional control over the less ::i.gnific;lnt (lcfcrral. is 110 loss 
abs olut!* , though afirmativc action is 1,equirecl in the ,::..:crcisc oi tllnt 
control. 

To point up the full ramific:ations of the provisions of the* act, 
and their operative effect, there follows a detailed analysis of the 
is sues involved. 

THE BASIC PROVISIONS 

The Impoundment Control Act of 1974 was the result of a 
conference that combined features of twr> differing approachrs to 
impoundment control, As the Conference Report, iI. R. Rep. 
No. 93-1101, 93d Gong., 2d Sl:ss. 76-77 (1974), states, the F-Iouse 
bill that went to conference provided for a pr~:edure what ~~.ould 
require impoundment actions to be reported to the Congress by 
the President within ten days after they were t iken. In tile cvc~lt 
that either House passed a resolution of disapproval within sixty 
calendar days of continuous session after the ( ate on which the 
Presidential message was received by Congress the irt 1:,oun~!m(~17t 
would have to cease. The Senate bil! considercc by tht: coniercc-:; 
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c.irc:lmscsibcd the authority in the Antideficierlcy Act, 31 U. S. 2. 
$i;hZ.. to >‘;;?c: c 
tary rese r̂vcs 

funds in reserve, and ?rohibitc:! this 11.5~: of l?*lci::,, .- 
(except 2.4 provided specificaLly i;l apj)ropri;:t:r,C <lwc;!: 

or othc?r laws) fur fisc.Ll policy pu~posc~, or tn ac!lievc: l.rt.5 Y f ‘:;I:: 
the full objectives and ‘>cnpc of programs c>nactcd and f~~:l-t:. :; ‘i-; 
the Congress. The Scn;tte bill authorixcd th * Comptrolie; Gc,zL~>:-,:I 
to bring a civil action in the U.S. District Ccurt for the Zii.:., TiC-.: 

of Columbia to enforce those provisions. 



Section 1013 provides for a scconcl 1ypc of spec al mcssalgc 
concerning proposed dcfcrra.1~. This category includ 8s any with- 
holding or delaying Of the availability for obligation Of 5 Idget a:!tllor - 
ity within the current fiscal year (whethc:;* by cstablish,ng reserves 
0.r otherwise), or any other type of Executive action or inaction 
that effectively precludes the obligation or expenditu *e of bud~:ct 
authority, including authority to obligate> by contract in advance 
of appropriations as specifically author.‘zed by Jaw. Such action 
or inaction may occur al the l.evel of the Office of Management and 
Budget, as throllgh the apportionlnent p ‘occss, “r at the dcpart- 
mental and agency level. The deferral pecial r-l.essage from ‘Lhc 
President shall contain Las;.cally the s; ~:;e types of inI:ormatio!1 
inclutlcdin a rescission spccjal mcssagc. However, the procf:cI~~t.(: 
for congressional action is c!iffercnt in Lhat the Pr(*sidcnt will 1)~: 
required to Inako the budget authority available for 1 l)lig;:~i.on CJdy 

i1 either IIousc 0f Congress passes an “impwandn~c~~~Lt i*c~sol~~Lion” 
disapproving such proposed dc~fcrral at any time after rcc~-ipL of 
the special message. The! authority i.o pi-upose deferrals is lirnitetl 
to tile fiscalycar in which the snecial message making the pl.opasal 
is submitted to the House and St:nate. 

Section !014pr0vides that ezch Presidential special r,lcssa;:c.-- 
whether for rescission or for defcrral-- shall be rr:fctrred to the 
appr0priatc committee of the House of Representatives and t.hc 
Senate and printed as a document of each house and in the l?cder;LI 
Register. It further proyicles that a copy of each spt*cial mcj:s;if:c 
shall also ;JC transmitted to the Com,>troll.er Gcuel ~1, ~~1~0 sllall 
review each mcssnge and inform both houses of the fat-tl; surrounrl- 
ing the proposed action and its probable effects. 11 the cast: of’ 
deferrals, the Comptroller’ Gencrnl must state w t:thrbr 01. non. 
(or to \y/hat extent) he detcrmincs the prr>po;tzd dcf, rral. tc~ !I(‘ in 
ai:rordancc with existing statutory authority. ~~~1~~ rev :ions of pro- 
posed rescission or dcft:rrals mu c t be transn itted bi; Ll~r* Pi.r:;.i<lctI1L 
in a supplcmcntary message. 

Section 1015 provides that if the C,omp:ro:ler General final:; tilni; 
a:1 aclion or inaction that constitutes a res,zr\‘e or dc!er~nl ha;; (lot 
been reported to Congress in a special me’;sage as reyuirec!, Ile 
shall re-port to Congress on sue -h reserve OI- deferral. His rc:port 
will have the same effect as ilit had beentrxIsmitted by tlz~! PYC:S~- 
dent in a special message. Moreover, if thg, Comptroller Gc.nc:ral 
believes that the Prcsidcnt has classified an action incorrectly, 
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by covering it in a deferral special message when in fact a rescis - 
sion is involved, or vice ver:;a, he shall report to both hous(~s 
setting forth his reasons. 

Section 1016 provides that if budge! authority is not made 
available for obligation as required by t hc act, the Comptroller 
General is empowered, through attorneys of his own choosing, 
to bring a civil action in the United States District Court fog: the 
District of Columbia in order to obtain any decree, judgm<\nt, 
or order that may he ncccssary or z;ppropri;,.te to make such 
budget authority available for obligation, However, no srtch action 
may be brought until the expiration of 25 calendar days of con- 
tinuous session after the Comptroller Ccneral files with the 
Speaker of the House of Representatives and the President of the 
Senate an explanatory statement setting forth the circumstances 
giving rise to the- action contemplated. The section provides that 
the courts must give precedence to this type of civil action. 

Finally, section 1017 provides that congressional action with 
respect to a proposed rcscis sion or deferral shall take, the 
rorm of a “rescission bill" ur an “ilnpouildment rest lotion. ” Any 
rescission bill or impoun.c?,nent resolution shall bc: rcferr,:rl to 
the appropriate committee of the I-louse of Rci~rcsentalivcs 0 I* ihc 
Senate. If the committee fails lo I-eport a rescission bill. or 
impoundm c-srlt r e s olution at the enc: of 25 calendar days of co~li.inu- 
ous session sftcr its introduction, it is in ortlcar to move t.0 (1 i 5 - 

chargo the committee from further considcr:ition. A LnatioIl to 
discharge may be made only by an inctividual Favoring 11115 hill 
or resolution; may 1162 madc only if supported by one-fifth of the: 
Members of the House inV(JlVcd (a yuor im being presel2t); ;11ltl is 
highly privileged in the House and privilt!ged in the Senate. 

BACKGROUND 

In the past the Executive Branch gencr *ai’y has assc3.tt2d thre:~ 
bases for its authority to impound funds: (l I the statutory p.ro~~i- 
sions of a particular program; (2) statutory i mitations upon ovcr- 
all budget outlays; and (3) the Antideficiency Act, 3 1 U. S. C. $665. 
In an opinion to the Chairman, Subcornmit14:c on Separation of 
Powers, C ommitte c on the Judiciary, U.: . Senate, B-135564, 
July 26, 1973, Committee Prir t 183, 93d Con{ . , 2d Sess. p ( 1974), 
(hereafter “Colnmittee Print”), we offered a detailed re\ icw of 
these assertions. Committee Print, pages 14 -23. 

- c.- 
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‘I’he AntidcPicic!ncy Act a~ general a~~thol.iLy ;‘or tile impo~~nd - 
merit of funds probaljly hn,s bvcn the mo: t contcstcd 41f the lzts<~~ 
claimed, with the President r:l.aiming hr Carl impound nent powers 
thercundcr. Our analysis of this statute concluded t’lat the Anti- 
deficiency Act could not be viewed as :I lthorizing t. tc Prcsidcnt 
to withhold funds for general economic, f,scal, or po!icy reasons. 
Committee Print, pages 17-20. 

The k-npoundment Control Act of .;5”i4 is, in pa ‘t, the Con- 
gressional response to claims by the Executive Br. rich that the 
Antideficiency Act granted general au’thority to impound funds. 
The act accomplishes tivo objectives: first, it amends the Anti- 
deficiency Act to clarify and limit its terms alkd, second, it 
establishes a procedure that provides a mc Ins for the Congross 
to pass upon Executive Branch desires to impound bl dgct xltthori.ty. 

Prior to passage of the ?Lmpoundment Control. Act, the rclovant 
provisions of thcAntideficicncy Act, 31 U.S. C. $605(c)(Z), st;itcti: 

“In apportionin?, any appropriation, res~:rvcs may 
bc c:stablished tu provide for col~tingencics, or to 
effect savings whenever savings are m; de possi?>lc 
by or through changes in requirements greater 
efficient ;r of operations, or othr 10 rlevclopment~: . 
suhscq~~r~nt to the dale on ..vhich &ch appronrin- 
tion was made available. iiVheni<r it is deter- 
mined by an officer desig,lated in subsecticjn (d) 
of this section to make sy.>ortionmen.ts and 
reapportionments that an) amount so reserve d 
will not be required to ca *ry out the ;lurposc.+ of 
the appropriation concerned, he shall rc~:omrncnd 
the rescission of such amolxnt in the manner pro- 
vided in the Eud,r;et and Accounti ~g Act, L 92.1, for 
estimates of appropriations. ‘! ( :mphasi.; added. ) 

This subsection was amended by § 1002 of tile act to read as 
follows : 

“iIn apportioning any appropriation, i-eservcs 
may he established so!el.y to provide for contin- 
g’cncics, or to effect savin;:s whenever savix:z 
arc made possible by or throul:h changes in 
requirements or greater eff.icjcncy of opcra~ions. -- 
Whenever it is determined by an officer designated 
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in subsection (dj of this se:tion to make apportion- 
ments ;.nd reapportionmen1.s that any amount so 
reserved will not be required to carry out t18e full 
objectives and scope of the appropriation concerned, 
he shall recommend the rescission of such amount 
in the manner provided in the Budget and Accounting 
Act, 1921, for cstim,:tes of appropriations. Except 
,as specifically nrovic!cd hy particular appropriations 
Acts or other laws, no rcsc’rvos shall be csiablishcd 
other than as authorized by this suljscction. K (? s c 1’ v c s 
~~ht:cl pur!~llant to this subsoc;tion shall. i:,cs 
~portcrl t;o thr: Congress in accordance with the 
Lrnpoundment Control Act oi 1974. I’ (Emphasis 
added. ) 

The reasonfor this amendment was tha’; the “other developments” 
language in 31 U.S.C. $665(c)(Z) v.‘as :>eing construed as 
encompassing-- 

‘I::: :I: 2:: any circumstances which arise after an 
appropriation becomes available for us,:, which 
would reasona:>ly justify establishment of a 
reserve. ” Coinmlttee Print, p. 19. 

In this light, impo:lndmcnts motivated by fiscal policy consid(~rn.- 
tions were being j ustifiod on the basis that they were within t11r “oi:h~:~ 
dcvclopments” language of the Antidcficicncy Act. 

The legislative hj:;tory of the amcndmt?I~t to 31 U.S. C;. $(,t,Y 
und~:rlinf:t; Gong rcss ’ ( lcar intent that the Anticlcfici~~llcy Y~r.1 tnoi. 
be uscrl as authority try withhold fu11t1s for fisc;rl policy J’C!~SOII:;. 
Rather) it was to be used only to eetablish rcscrvcs to provide 
for contingencies or to effect savings. F0 :’ example, a statcmcnt 
by Representative Matsunaga, during the House debate on t11c 
Conference Report on H.R. 7130, the bill that became, in part, thcb 
Impoundment Control Act of 1974: 

“One of the most imp. ,)rtant features of the bill, 
Mr. Speaker, is the jmpoundmr?nt title, which 
tightens the la.quage of the Anti-DcEiciencJ 
Act, thereby prohibiting ‘reserves ’ for fisi-al 
purposes. This provision is kt y to maintaining 
the balance of power among the three branches 
of Government, ‘I 120 Cong. Rc c. H5205 (d;Lily ed. 
June 18, 1974). (Emphasis add(.d. ) 
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Senator Muskic, durin; debate of S. 1541, the bill that wa:; thlb 
Scnatc-approved version of 11. R. 7130, stated: 

t”fhc purpor;c of title X [thr: impoundment c:onl rol 
provisfone of the Senate: bill] is tu define and l*larify 
the authority of the President and otltc:r offic(,t*s and 
cmployces of the executive branch to place appro- 
p,riatcd fund s in reserve. :I: + G the ‘other develop- 
ments 1 clause would be deleted by this bill because 
it has been treated by some officials of the e-xecu- 
tive branch as a justification for establishing reserves 
because of economic OJ other developments. 
Clearly that use was never intended by the Co lgress. 
It is that use which has provoked this controvs*rsy over 
impoundments. 

Section 1001 further defines the boundaries of the 
Antideficiency Act for fiscal policy pl,rposes or to 
achieve less than the full objectives alld scope of pro- 
grams enacted and Iundetl by Congress. The lppor- 
tionment process is to be used only for routine admin- 
is trative purposes such as to avoid dcficienci(.s in 
cxccutivc branch accountei, not ftrr thr2 making of 
policy or the setting of priorities, J$ :k ::: MO~~UVCI’, 
notiling in the langu;~ge or legislative hi:,tory of the 
Antidcficicncy Act suggests in any way the Con- 

* gress intended the oxccutive branch to place 
funds in reserve as part of economic policy. I’ 
120 Gong. Rec. S4031 (daily ed. Mai:ch 21, 1974). 

See also Senator P&skie’s comments at 120 Cong. Rec. S399’7 
(daily ed. March 20, 1974); Senator Irvin’s summary of the Antidc- 
ficiency Act amendment at 120 Gong. Rec. S3’:35 (daily ed. March 19, 
1974); Senator Metcalf’s statement at 120 Cal-g. Rec. 53846 (daily ccl. 
March 19, 1974); the report of tllc Committi e on Rules and Adminis - 
tration onS. 1541, S. Rep. No. 93-688, 93d Ccgng., 2d Scss., 30, 72-75 
(1974); and the Conference Report on H.R. 7130, H.R. Rt:p. No, 
93-1101, 93d Gong., 2d Sess., 76 (15’74). 

Thus, in light of the section. 1002 amcndmcnt to the Antid~lricicncy 
Act and the clear and cxtensivc legislative h.i.story of this provision, 
we conclude that budget authority may not be withheld except to pro- 
vide for contingencies or to effect savings, or as specifically provided 
for in appropriations acts or other laws. 
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However, apart from this, there currently cxist.X disagrc:cmcnt 
as to whether the act did or did not have tile effect, ill sonic circu171- 
stances, 01 providing authority, at the initi; tivo of the Pr(:>ji[i(!~ll 

and with Co~~gr~~~sional concurrcncc, t0 dcfc!r budg(‘t WlthJI*ity tC'J'n- 

porarily from ~~hligntion, Gcncrally speaking, one intc:rpr(%t.ntion 
is that the actprovides no such authority whi1.c: the other intcJ~~,rctn- 
tiun is that it does. These contrasting views are discussed below. 

THE TWO INTERPRETATIONS 

The First Interpretation 

Section 1002 requires the Executive Branch to report the 
establishment of all reserves to the Congres::, and permits crea- 
tion of reserves solely to provide for “contingcncics” or to cffcct 
“savings” or as may otherwise be authorized by other law ., 
Remaining portions of the Impoundment Control Act of 1974 are not 
viewed as “other law. ” 

It is further contondccl that :: I sction 1012, I* cln tin (; to 
“rescissions”, prcscribcs the s0l.c procl IUrC ~.LV~~i.l~l~le 10 LIIC Pi’e!;i- 

dunt when he wishes to avoid c:xpcn{IittI I'(: of all or pal.1 of b\I(I;:c*t 
authority (I), whicll he does not b~:I.ievc will bl. rcquirc<l 1.o car~*y 

out th(! TillI. objective:* 1 or scope of ilrol:ramw for wllich it .i.s pro~i&d, 
(2), the expcnditurc of which should bc avoided for fiscal p’)licy OJ- 

other reasons, or (3), in the case of one-year funds, which he wishes 
to reserve from obligation for the entire year. Both H0113es of 
Congress must pass a rescission bill within- 45 days in response to 
his proposed rescission or the budget authority must be made avail- 
able for obligation. 

Section 101:~ relating to deferrals is viewed as merely providing 
a mechanism for reports required by section 1002. Congress may, 
by resolution of either House, direct the obligation of rcscrvcs 
established pursuant to the Antidcficiency Act or any other specific 
statutory authority, and reported under section 1013. Otherwise, 
the budget authority may be deferred as proposed under previously 
existing authority. 

Therefore, under the first interpretation, whenever the 
President proposes to withhold budget authority for a purpose not: 
authorized by the Antideficiency Act or other specific law, hc$ must 
propose a rescission under set tion 1012. This conclusion is dc.emcrl 
supported by section 1013(c), which s;>ecifies that section 1012 in 
the exclusive recourse for the President whenever any of the threi: 
types of impoundments specified in section 1012 arc involved. 
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Finally, when the Prceident, either by ac’: or omission, fails 
to submit a required message or, if he submits a message under 
section 1013 which should have been sent under section 1012, or 
vice versa, the Comptroller General, through his report pursuant 
to $1015(b), effectively rectifies the incorrectly classified message 
and converts it to the proper category. 

In summary, this view .of the act, stated simply, is that deferrals 
of budget authority may be proposed under section 1013 only if they 
are authorized by the Antideficiency Act, as amended by section 
1002, or by appropriation acts or other laws; no deferral may be 
proposed under section 1013 on other grounds. It is urged, there- 
fore, that if grounds other than those already authorized are the 
motivation for a proposed withholding of budget authority, the Prcsi- 
dent must seek a rescission of the budget authority and transmit a 
special message under section 1012, Put another way, any hudgct 
withholding action for which the President lacks statutory authority 
to undertake must be proposed under section 1012. 

The Second Interpretation 

Section 1002, which amends the Antideficiency Act, requires the 
Executive Branch to report the establishment of all reserves to the 
Congress. It authorizes the establishment of reserves pursuant to 
the Antideficiency Act itself, as amended, or as specifically pro- 
vided in particular appropriations acts or other laws. Under this 
intcrpr etation, the term “other laws” includes the remainder of the 
Impoundment Control Act of 1974. 

Section 1012 p.rovides the procedure when the Prcsidcnt wishes 
permanently to withhold the obligation of all or part of budget author- 
ity. Both Hou ses of Congress must pass a resciss;on bill within 45 
days or the budget authority must be made available for obligation. 

Section 1013 applies when the President wishes to delay, for any 
period up to the end of the fiscal year in which the d<,lay is proposed, 
the obligation of budget authority. Unless either House passes a 
resolution disapproving the proposed delay the delay may continue 
for the period proposed. 

Thus, under the second interpretation, the difference between 
sections 1012 and 1013 is not based on the existence or lack of prior 
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legal authority supporting the prOp0.j ed withholding of bud~ct 
authority, but rather on the proposed duration of the withholdin:;-- 
permanent under section 1012, temporary under section 1013. 

An important aspect of the control provided by the act under the 
second interpretation lies in the provisions for full disclosure to the 
Congress .of Executive Branch plans with an opportunity for Congrcs- 
sional oversight and the exercise of a veto power. Finally, subsection 
1015(a) requires the Comptroller General to monitor the budgetary actions 
of the cxecutivc branch. When the ComptroUer finds that an action 
tantamount to deferral or rescission of budgr t authority has takc:~~ CII* 
will take place and that a required Prcsident;al spc%cinl message ll:\s 
not been sent, he is to repclrt this to Congress, togath ‘r with c!ssc:I1t:i;lllj/ 
the same facts rc:qrrircrl fo I* the Presidential S~.JCC~~ II r*~sa[;r! t1~1 t ~1~0~11.~1 
have been sent. Such a Comptroller General’s repol’i triggers 11tc ~,I’(I- 
cedurcn under scctio,ls 1012 and 1013 ;n the same malltIer as if a Prcsi.- 
dential special rncss::.gc had been sent. 

Subsection 1015(b) requires the Comptroller General to report when, 
in his view, a Presidential spec-ial mcssagc has 1 een “mislab(:lcd, ‘I 
i. c. , sent in accordance with the wrong sC,ction. Generally, this YeyJori 

is informational. Hovever, if the Comptrollc c Con.-tral. finds, in the 
case of a proposed dcfcrral, thar funds could l-e e::pt ,:tcd with rc;::;on- 
able certainty to lapse before the y could be ob?igatcc! or woulcl 11;:\rc t r) 

to bc obligated imprurlent1.y to a\ oid ihat consequcn c, the Ttctioil 11y 
the President is to be construed ns a dc fact<) rcsciaaion. The Cor~~p- 
troller General would then, in additioZI’:> the subs cctic)n 1015 (b) 
message, send a section 1012 message, w1lL.h section 1012 Inossa::(: 
would become the Congressional actic;n dol:umcni. The Prcsicl(~nt’:; 
deferral mcssagcl would become a nullity by virtue 01 the f;lt:t il~~i. SII~I- 
sect.ion 1013(c) proviclcs that section 1013 will no1 ~~pl11y l;o i1c.f iq II I 5 
roquircd to bc sent under section 1012. 

DISCUSZION OF THE INTERPKETATIONS 

Both interpretations out1 ined above have considcr:jblc* merit. The act 
contains complex and diffic:Jt provisions, on vfhosc interpret;Ltion r(Tz.- 
sonable men may differ. Tlie legislative history, while hclpfl 1 in some 
areas, is in large part ambiguous. However, on balanc e, WC must 
conclude that the second interpretation is the correct one, basc,d priinar- 
ily on the plain reading of the title. 
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First, the clear language of section 1013 does not limit the 
authority for proposed deferrals., Thelanguage of the section is very 
broad, providing that a message should be sent pursuant to the sec- 
tion whenever it is proposed that budget authority be deferred. The 
language is so broad, infact, that itwould include rescissions except 
that subsection 1013(c) specifically excludes “budget authority pro- 
posed to be rescinded or that is to be reserved as set forth in a 
special message required to be transmitted under section 1012. ” 
Clearly, the plainlanguage permits the proposal of d&ferrals for any 
reason. It has been suggested that since section 1012 specifically 
lists “fiscalpolicy” withholdings as being reportable under that sec- 
tion, and section 1013 does not, all fiscal policy withholdings must 
be reportedunder section 1012. I Iawever, in that event, no deferrals 
could bc proposed under section 1013, since the list of purposes 
under section 1012 is comprehensive, and section 1013 lists no 
purposes whatever. 

Second, we conclude further that the Impoundment Control -4ct of 
1974, apart from section 1002, is “other law” within the meaning of 
section 1.002. This is the nccessary.conclusion to be drawn from the 
fact that section 1002 is in fact an amendment to a statute (the Anti- 
deficiency Act) separate and apart from the remainder of the 
sections making up the Impoundment Control Act of 1974. 

Third, the language of sections 1012 and 1013 conveys a clear 
impression that the use of the two sections depen 1s not on the purpose 
or legal authority of a proposed withholding actican, but upon it:: durn - 
tion. If it is to be a permanent withholding of funds; i. e. , the funds 
will never be spent, section 1012 is to be used. If the witllholding 
action is to be only temporary, section 1013 is to be used. 

Our interpretation of the provisions of theAct may lead, at first 
glance, to some apparently anomalous results. In particular, it 
means that an action by the President that is authorized by statute 
(e. g. , a deferral clearly authorized by the Antideficiency Act) may 
be made unauthorized and terminated by a simple resolution by only 
one House. Similarly, a rescission that is authorized by a particular 
statute may, when submitted under section 1012, be rcndcrccl‘ 
unauthorized and illegal if the Congress fails to pass a rescission 
bill within 45 days. We believe these results are understandable 
and reasonable in the context of the Act as a design to give the 
President the opportunity to initiate reconsideration of, and 
Congress the opportunity to reconsider, the expenditure of program 
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funds under circumstances that may be different from those in 
existence wIien the original program was cnactod. In addition, it 
should- bc noted that no program may be terminated without action 
by both Houses, and deferral actions cannot delay program funds 
for longer than one year. 

A central premise of the argument against the second 
interpretation appears to be that the act cannot be interpreted so as 
to provide new authority for impoundments because, it is argued, 
the legislative history shows that the Senate, by its amendments 
to the Antideficiency Act, intended to reduce sltbstantially the 
basis for Presidential impoundment, ant? all featur!:s of the Senate 
bill necessary to that pu.rpose were incorporated in the Conference 
Report. In addition, it is said that the House version of the act 
merely provided a reporting and veto mechanism in the event 
unauthorized ‘impoundments occurred. Therefore, it is argued, 
since the Senate biP1 would have reduced the President’s power to 
impound and since the House bill would not have enlarged it, any 
argument that the act confers new power to the President to 
impound would mean that the sum of the legislative process in 
this case is greater than its parts. Finally, it is argued that the 
act cannot be interpreted to delegate new power of deferral by 
inadvertence or implication. 

We cannot agree with this Jicw of the act. A 6 ShOWI alJOVC!, 

the plain language of the act supports the second intcrprctntion. 
The legislative history of the act, particularly in tlie latter stages 
of floor debate after the House-Senate conference, is ambiguous, 
in part. However, solne important light is shed by that history. 
The key point is the history of section 1013, which is virtually 
identical to the language. of earlier bills developed in the House. 

On March 6, 1973, Rep. Mahon introduced H. R. 5193. This 
bill is the basis for much of the act and clearly was the blueprint 
for section 1013. The bill was reviewed and rcvisc:d by the JIousc 
Committee on Rules. Rather than report out the bill with alncnd- 
merits, a new bill, H. R. 8480, was in1 roducetl. The subs 1 ituted 
bill, however, retained the basic philosophy untlerlying H. R. 5 193; 
i. e. , the establishment of an impoundment control proccdurc 
through which Congress would review all impoundments and dis- 
approve them through affirmative action. In the abscncc of affirm- 
ative action, the impoundment involved would stand. 13. R. 84S0 
was, in turn, referred to the House Committee on Rules. Sirnul- 
taneously, the House was studying another measure--H. R. 713O-- 
which, in part, was also designed to deal with Executive l3ranch 
impoundment of funds. 1-l. R. 7130, which was introduced on 
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April 18, 1973, containcyd two titles. Title LI, an impound mcnt 

control’ section, was ado!>tcd from H. R. 8480. Sets 1-I. R. Rep. No. 
93-658, 93d Gong., lsi Srss. 16 (19’73). H. R. 7130 p;~ss<~l t.I,(: 
House on December 5, 1973, and subscq~lently wi s then 1-10~~~ kill. 
that went to confercncc and led to the cnactmcnt of section 1013. 

During the debate on H. R. 8480, it hecam’: clear th;Lt the 
Members of the House did consider that the bill would, to thy 
cxtcbnt: that it aflc)wc:tl an impcxznd~ncnt to continue ~lnl~-ss COII~ I*(!!::; 
actcrl affirmiLti’.+~. 1~ IZ(J stc~p the ii IIpoLtntlmcnt, grant ii-I(. Pr(*:; itl1*111 
an ;trlcljtional fricans to ilnpound LXklgel nuth0rit:~. SC ::, ,., ‘FcenoX;~ lly , 
120 Gong. Rcr:. 136597-6630 (daily cd. July 25, 1!,73). For ~:sarnplc~, 
Rep. Harrington said: 

“That measure [H. R. S4SO] tinkers with ihe 
rules of the appropriation; process, to n~ake an 
Exccutivc impoundment n ore accourt&ble to the 
Congress. Eut it fails to ;..ddrcss the! underlying 
alfront of impounclmc~nt to congressionally cstab- 
lisiied i>riori.tj.cs. In short. the bi3.1 j~l~.lCCS 3 cl c;LY 

_ - 
sionsl actkon it ilpl.ics 1.10 ju, anicnt 1 In tllc il~lpuunci- 
mcnt of fu;lds IrcJlrl substar i.vc.! pr~~grilnls. ” 120 
coq. Rec. ES121 (daily cd. July ftC>, 1973). 
(Emphasis added. ) 

Similarly, Rep. Lcggctt. wh le sl:.ppol’ting I-1. R. Z480, 
expressed these rcs c rvations dur rig t11 c deljatt: (c ompayill:.; the 
House and Senate bills): 

“While H. ii. 8480 atte:npts to lin? .t the Presiclcnt’s “While H. ii. 8480 atte:npts to lin? .t the Presiclcnt’s 
ability to impound, hot + measure: extend to tl!c ability to impound, hot + measure: extend to tl!c 
Presid.ent de facto auti!a to in Jound for at -&ast Presid.ent de facto auti!a to in Jound for at -&ast 
60lays. 60lays. 

-- -- 
The Madden ;H. R. 848!;] bill aUows lhe The Madden ;H. R. 848!;] bill aUows 111~ 

Prcsiclent ‘io impound ocndillrz conr!ressional Prcsiclent ‘io impound ocndillrz conr!ressional 
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clis approv&, while the Ervin hill ~.voultl have 
irnp~~unslm~:ntfJ lapse after GO days if not appro /cd 
tJy Cfil’l@-C’i8, A dangcrou:; prcccdcnt ia act in both 
instances, ‘I 120 Gong. Rec. I-16619 (daily cd. July 
25, 1973). (Emphasis added. ) 

And Rep. Danielson, speaking for an amendlnent to H. R. 8480, 
said: ’ 

“The last point I wish to make is $:imply ihis: 
We must always be cautious in thie-; Congress 
to cease delegatin g our powers to the Executis c, 
be he Republican or Democrat. His party makes 
no difference. We must rid oursclvcs of this 
tcndancy tc delegate. 

Witness what can happen. In tl1i.s instance, -. 
by a simple majority vote, 50 percent plus3.,wc 
could delegate to the Pr. !si.dent the power 13 -- 
impound r;ubjc:ct o~lly to ~on~rrcssionnl vetr ‘: 

Suppost: WC want to get this ‘power back in tllc 
future? A Presidcni-, Republican or Democrat 111ight 
enjoy having this power of impoundment, So if we 
try to take ‘back tl1i.s power, wllat do we haxrc to do’? 

We have to pass another law repealing this law, 
and the President can very well veto it, whethi r ho 
be Republican or Democrat. I’ 120 Gong. Rec. H6600 
(daily ed. July 25, 1973). (Emphasi.s addcad. ) 

In fact, this concern over the granti;lg of “de i’acto aul1lorif.y” 
- -- by H. R. 8480 was so great that several amendments were illtro- 

duced that would have changed H. R. 848[.~ to the Senate approach of 
of requiring the impoundment action to ccIse in tlie absence of posi- 
tive congressional action within a certain period of time. The nlo:;t 
important .of these was an amendment by Rep. Pickle, which was 
defeated 318-96. 120 Cong. Rec.. I-J6603 (daily ed. July 25, 1974). 

While recognizing that the provisions of H.R. 8480 would inciccd 
give the President said “de facto authorit;r”, the apparent philosophjl -- 
behind the House bill was expressed by one of the floor leaders of 
the bill, Rep. Boiling: 
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“Mr. Chairman, I do no1 really know how to fro 
about opposing this [Pickle] amcnrlnlcnt. I know 
it is well-intended. 

No. 1. It imputes to the hill before us the 
ratifying of the President’s power to impound. 
It does no such thing. 

.The bill before us, H.R. 848G, is completcl~ 
neutral. It deals with a fact, not a theory. 

There are impoundments. There are not 
hundreds of impoundments but there are thous l.nds 
of impoundments + Some are the kinds of impound- 
ments apparently some of my friends feel arc the 
only impoundlxlents; but thcrc ar;~ ;. great man,: 
impoundments . 

“Wh;~t H, R. 8480 scc:lcs to do is to provide for a 
rc@llar p~'occcJurc lor dcalillg with the exceptional 
case when the Congress decides that a Prcsi&-nt 
has changed the policy --by impoundment unila ; craLl.y - .- 
that the Congress has already ‘made, and the Con- 
grcss dots not approve th(, change. 

It is z very limited , vex7 self-disciplinc:cl, ~rcry 
carefully contrived proces 3. 

The commitlee WI-;’ carefully considcrcd the 
alternatives, becaus c, after all, the other body 
has passed the other version a number of times, 
and we heard from the Serial-or from North Carolina; 
he was a witness before the ( ommittec. This 3.73~ 
a matter which was vory car :fully considered. ‘I 
120 Gong. Kec. H6602 (daily ed. July 25, 197-j. 

II-I other words, while the House bill w;:s not considcl,ckri ;I 
ratification of any impoundmer t power, it wa: a recognition Lilai: 
impoundment was taking place; that zome imp ~~xl~.~~nts, pcrIlaps, 
should take place; and that Congress ~lught to h LVC a means fo;- con- 
trol over impoundments and disapprol-ingthosc it co;lsidcrcd unwise 
or unjustified. 

In summary, the House, whil!: noi ratify&g or approving an) 
particular impoundments, clearly did provide that, jf the Concrc>ss 
did not disapprove a proposed impoundrncnt, the imp)undmont \ -al~l[l 
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stand. In this sense, the House bill expar:ded Executive authori%y 
to impound. 

The purpose of the Senate bill that wf nt to conference clearly 
was different. S. 373, introduced on January 16, 1973, by Senator 
Ervin and others, set forth a procedure to deal with impoundment 
of funds. Significantly, and unlike H.R, 8480, this bill required 
affirmative congressional action within a certain period of time to 
authorize impoundments. The Senate passec: S. 273 on May 10, 
1973. The House amended the Senate-passed version of the bill 
and both chambers appointed conferees. That bill died in confer- 
ence. S. 1541 was introduced on April 11, 1973, by Senator Ervin 
and five other members of the Senate, The original version of 
this bill as well as that version of S. 1541 that was rt>ported out of 
the Senate Committee on Government Operations on November 28, 
1973, did not contain any impoundment control pl,ovisions. How - 
ever, the bill was then referred to the Committee on Rules and 
Administration on Novembttr 30, 1973. The latter Committee 
reported S. 1541 (S. Rep. No. 93-688, 93d Gong., 2d Sess. ) in a 
modified form --a form which did incorporate an impoundment 
control title. As was the case in the House of Representatives, 
the Senate was concerned that there be made available to the 
Congress a means through which im;,oundments could be scruti- 
nized. The Senate bill that went to conference tightened the author- 
ity in the Antideficiency Act to place funds in reserve by deleting 
the “other developments” clause. It also prohibited, except where 
provided for by appropriations act or other laws, the 11s.c of 
budgetary reserves for fiscal policy purposes or to achier (a 1~s~ 
than the full objectives and scope of programs enacted and fllnded 
by the Congress, and authorized the Comptroller General LO bring 
a civil suit action in the U.S. District Court for the District of 
Columbia to enforce those provisions. 

The Senate, on March 22, 1974, substituted the agrcxc>d Lpon 
text of S. 1541 for the language of H. R. 7130. It was in this iight 
that the two chambers went to conference. 

The legislative history following the corferetlce deliberations 
is ambiguous in that support can be found .for ?ither interprrtation. 
See generally 120 Gong. Rec. H5177-5202 (daily ed. June 18, 
1974); and 120 Gong. Rec. S11221-11257 (dail:r ed. .June 21, 1971). 
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In addition, we understand that some who participated in the 
debate adhere to an interpretation opposite to that which one would 
conclude from a reading of the record. Under the circumstances, 
this portion of the history is 710t helpful as a:1 aid to interpretation 
of the language of the act. 

:/4 
Finally, other arguments that have been raised against the 

second interpretation include the arguments (l), that the disclaimer 
section (section 1001) and the Antideficiency Act amendment (sec- 
tion 1002) preclude any assertion or concession of Presidential 
power to impound, except pursuant to explicit statu@ry authoriza- 
tion, and (2), that nowhere else in the act is there found such an 
assertion or concession. 

These arguments ignore the fact, however, that the history of 
section 1013 in the House clearly shows that that provision was 
intended as a mechanism whereby impoundments could be rcvicwcd 
and approvedor disapproved by Congress, regardless of the prcs- 
ence or lack of independent statuto:*y authorization. Thus, the dis- 
claimer disclaims any assertion or concession of Presidential 
constitutional power, or approval of any impoundment except pur- 
suant to statutory authorization. Section 1013 in a sense does pro- 
vide such authorization, provided the Congress does not dis- 
approve a proposed deferral. Similarly, the section 1002 amcnd- 
ment to the Antideficiency Act provides that no reserves shall 
be established other than as authorized by the Antideficiency Act, 
or “except as specifically provided by part; cular appropriation 
acts or other laws. I’ Section 1013, we believe, as discussed above, 
must be included in the category “other laws. ” 

CQNCLUSIBN 

We view the Impoundment Control Act of 1974 as providing a 
means for Congress to review Executive l3ranch actions or inactions 
amounting to withholding budget authority from obligation; a mccha- 
nism for Congress to affirm or disapprove withholdings thcit arc 
based on statutory authority outside of the act and to reconsider 
(contemporaneous with the circumstances at the time propoycd) and 
approve or disapprove withholdings that are submitted under ~!XC see - 
tion 1013 procedure, but which otherwise have no statutory ;tuthor-. 
rity. As such, it does not, as section 1001 makes clczcr, ar,scrt OI 
concede the constitutional powers or limitations of either Cl,ngrcss 
or the President. 
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. I 

As we have stated, the act contains complicated provisions, the 
legislative history of which are, in large p;Lrt, far from clear, 
Because of this, 
pretation. 

the title has presentctd difficult problems of inter - 
In addition, because of the act’s importance, its inter- 

pretation and implementation have been the subject of keen interest 
by members of Congress and others. Conseciuently, because it is 
a close question involving difficult issues of interpretation of statu- 
tory language and legislative his tory, we suggl:st that Congress may 
want to re-examine the act and clarify its il,tent;/‘through further 
legislative action. 

Comptroller General 
of the United States 
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COMPTROLLER GENERAL OF THE UNITED SPATES 

WASHINGTON. B.C. 20!5d8 

B-115398 

The Honorable Edmund S. Muskie 
Chairman, Committee on the Budget 
United States Senate 

Dear Senator Muskie: 

We have received your letter of December 13, 1974, raising certain 
questions concerning our interpret-ation of the Impoundment Control 
Act of 1974, as expressed in our opinion dated December 4, 1974. 
Set forth below are your questions and our answers to them. 

QUESTION: 

“First, what principles of statutory interpretation 
were used in reaching the conclusions contained in 
the December 4, opinion?” 

No single canon of interpretation can purport to give a certain 
and unerring answer to the question of legislative intent or the 
meaning of a statute. Before the true meaning of a statute can be 
determined where there is genuine uncertainty as to how it should 

=fvly, consideration must be given to the problem in society to 
which the legislature addressed itself, prior legislative considera- 
tion of the problem, and the legislative history of the statute in 
question. See Sutherland, Statutory Construction, 4th Ed. , $ $45. 05 
and 45. 02. 

In this case, the problem addressed by the Congress, and even 
more the legislative response it fashioned, are the very matters 
in contention. Review of prior legislative considerations, and of 
the legislative history of the bill that emerged from Conference, 
was not particularly helpful. At the end, we relied upon the tradi- 
tional principle that Congressional intent must be ascertained 
essentially from the language of the statute itself. 

QUESTION: 

“Second, your opinion contained a number of assertions and 
conclusions for which no authority was cited. Please indicate all 
authorities upon which you relied for the following statements: 
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“A. On page two, you described the ‘basic scheme’ of the 
Act as follows: 

“2. Budget authority intended for permanent withdrawal 
must be released for obligation and expenditure if 
the Congress fails within 45 days to pass legislation 
authorizing the withdrawa.1. 

” 3. Budget authority intended for temporary withdrawal 
within a fiscal year may be withheld as proposed if 
the Congress fails to act; either House may require 
release of such deferred budget authority by passing 
a simple resolution to that effect. (Emphasis added) 

“What is the authority for such conclusions? Where in the 
legislative history of Public Law 93-344 are the words 
‘permanent’ or ‘temporary’ used to describe recissions 
and deferrals respectively? ” 

“F. On page thirteen, you state, ‘The language of section 1012 
and 1013 conveys a clear impression that the use of the 
two sections depends not on the purpose or legal authority 
of a proposed withholding action, but upon its duration. ’ 

“What is the authority for that assertion? Where in the 
conference report or in the floor debates in either House 
is there support for that assertion?” 

Our basis for these conclusions is the language of 5 $1002 and 
1012-1013 of the act itself. The Conference Report and the floor 
debates following the Conference throw little light on this problem, 

In §§1002 and 1012 a “rescission” is to be recommended when 
funds are not required to carry out the objectives and scope of the 
appropriation. As used in these sections, a “rescission” apnears 
to mean that budget aubhority is to be permanently revoked. *This 
meaning is consistent with that ordinarily accorded the term 
“rescission. ” 

The term deferral is explained by $9 1011 and 1013 as any 
withholding or delaying of budget authority that does not extend 
beyond the fiscal year in which it is proposed. Moreover, Section 
1013, by it 3 own provisions, deals with impoundments not covered 
by $1012 (see $1013(c)). 
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Reading the two sections together, the conclusion seems 
inescapable that a “deferral” is what we characterize as a “tem- 
porary” withdrawal of authority, and a rescission is a “permanent” 
withdrawal. 

“B. On page two, you state, ‘The Impoundment Control 
Act of 1974 and its legislative history are considerably 
less than clear concerning the Act’s intended design. ’ 
What is the basis for that conclusion?” 

Primarily it is the legislative history of the act that is unclear 
in large part. See pages 18-19 of our December 4, 1974, opinion 
concerning the ambiguity of the legislative history following the House- 
Senate Conference. Had the Act itself been as clear as all would 
desire it would not have been subject to two reasonable but mutually 
exclusive interpretations. 

“C. On page nine, you state, ‘We conclude that budget 
authority may not be withheld except to provide for 
contingencies or to effect savings, or as specifically 
provided for in appropriations acts or other laws. ’ 
How is that conclusion consistent with your later 
conclusion that the President may use the deferral 
procedure for fiscal policy purposes? ” 

I’D. On page thirteen, you state, ‘Second, we conclude 
further that the Impoundment Control Act of 1974, 
apart from 1002, is ‘other law’ within the meaning 
of section 1002. This is the necessary conclusion 
to be drawn from the fact that section 1002 is in 
fact an amendment to a statute (the Anti-Deficiency 
Act) separate and apart from the remainder of the 
sections making up the Budget Impoundment and 
Control Act of 1974. ’ What is the authority for 
this assertion and conclusion? I’ 

Section 1002 states explicitly that it is an amendment to the 
Antideficiency Act, 31 U.S. C. 665. The remainder of the act is 
not an amendment to 31 U.S. C. 665, and constitutes a structurally 
separate statute. Therefore, it appears the amendment to the 
Antideficiency Act was designed to eliminate that statute as the 
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claimed basis for so-called policy impoundments. See pages 6-10 
of our December 4, 1974 opinion. This in no way would affect the 
possibility that other statutes could serve as a basis for policy 
impoundments. Son 1002 appears to recognize this: 

“Except as specifically provided by particular 
appropriations Acts or other laws, no reserves 
shall be established other than as authorized by 
this subsecticn. ‘I (Emphasis supplied. ) 

Also, it must be emphasized that a policy impoundment will 
prevail only in those circumstances where the President proposes 
a deferral and neither of the Houses of Congress passes an impound- 
ment resolution.- Under these circumstances, 5 1013 of the act 
provides “other law” for withholding of budget authority. 

Finally, if one construes the language of 3 1002 to mean that 
fiscal policy reserves cannot be established under any other law, 
then the creation of such reserves, it has been argued, would have 
to be proposed as “rescissions”. Such a construction would be 
inconsistent with the clear import of $1013, which provides for the 
President proposing to defer for less than the fiscal year a budget 
autho rity . 

“D. On page thirteen, you state, ‘First, the clear 
language of section 1013 does not limit the authority 
for the proposed deferrals. ’ How do you reconcile 
that assertion with the ‘clear language’ of section 
1012 which provides that the President is to seek 
rescission when he determines ‘that all or part of 
any budget authority will not be required to carry 
out the full objectives or scope of programs for 
which it is provided or that such budget authority 
should be rescinded for fiscal policy or other 
reasons (including the termination of authorized 
projects or activities for which budget authority 
has been provided), or whenever all or part of 
budget authority provided for only one fiscal year 
is to be reserved for obligation for such fiscal 
year? 
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“How do you reconcile your interpretation of 
Section 1013 with the ‘clear language’ of Section 
1013(c) which states, ‘The provisions of this 
section do not apply to any budget authority 
proposed to be rest inded or that is to be reserved 
as set forth in a special message required to be 
transmitted under section 1012’?” 

The language of $1013 provides that an impoundment message 
should be sent pursuant to the section whenever it is proposed that 
budget authority be deferred, The language is so broad, in fact, 
that it would include rescissions except that subsection 1013(c) 
specifically excludes “budyet authority proposed ::: ::: ::: in a special 
message required to be trznsmitted under $1012.” 

The fact that $1012 specifically lists “fiscal policy” rescissions 
as reportable under that section, and $1013 does not refer to “fiscal 
polic;” deferrals cannot be construed as meaning that all fiscal 
policy withholxgs of whatever duration must be report~~under 
$10121 The list of several purposes for ilrn>oundments under 51012, 
including for the purpose of “fiscal policy,” virtually exhausts all 
reasonable possibilities of the purposes for which the President may 
propose to revoke obligational authority. Section 1013 lists no pur- 
poses whatever for which the President may propose to delay obli- 
gational authority. If 31012 were construed to embrace exclusively 
all withholdings undertaken pursuant to the purposes listed therein 
(including “fiscal policy”), then fiscal policy deferrals could not 
be proposed under $1013. But the language of §$1012 and 1013 
simply does not support this result. The more reasonable interprc- 
tntion, viewing the act as a whole, is that $1012 encompasses only 
those impoundments for fiscal policy or other reasons, the durations 
of which extend beyond the fiscal year in which they are proposed, 
i. e., “permanent. ” 

“G. On page fourteen, you state, ‘Deferral actions 
cannot delay program funds for longer than one 
year. 1 Yesterday in testimony before the Senate 
Budget Committee, Director Ash of OMB testified 
that the President could defer program funds for 
as many years as he wanted, so long as the autho- 
rization for such budget authority did not expire. 
Is Director Ash’s interpretation of the law correct? 
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If the Director’s interpretation is not correct, 
will the Comptroller General reclassify such 
deferrals as recissions and then sue to release 
the money if the Executive does not spend it? ‘I 

. : . ( 

We agree with Director Ash’s interpretation so long as the 
deferral is resubmitted each fiscal year, and only so long as there 
does not arise a de facto rescission due to the lack of sufficient -- 
remaining time to prudently obligate the funds involved. See page 
12 of our December 4, 1974 opinion. The GAO under its respon- 
sibilities would, of course, question repeated deferrals to see if 
they should be submitted as rescissions. 

“H. On page eighteen, you describe the legislative 
history of the impoundment Control Act in the 
Senate. You state that the Senate Rules Com- 
mittee reported S. 1541 in ‘a form which did 
incorporate an impoundment control title. ’ 
What is the legislative history in the Senate of 
Title X of S. 1541? ‘I 

As discussed at page 18 of our December 4, 1974, opinion, 
S. 1541 was introduced on April 11, 1973, by Senator Ervin and five 
others. It was referred to the Committee on Government Operations 
and subsequently reported out on November 28, 1973, without an 
impoundment control title. See S. Rep. No. 93-579. 

The bill was later referred to the Committee on Rules and 
Administration on November 30, 1973. This Committee did report 
out the bill with impound-ment control provisions. See S. Rep. 
No. 93-688. 

The Senate passed S. 1541 on March 22, 1974, but then substituted 
its agreed upon text for H. 7130 on March 22, 1974. This bill was 
modified in conference. 

’ ’ I. On page one, you state, ‘The act fundamentally 
calls for the Executive Branch to report and explain 
to the Congress all proposed impoundments with 
ultimate authority to effectuate such proposals 
dependent upon congressional action. ’ When the 
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President proposes a rescission, may the funds 
be withheld during the 45-day period pending 
Congressional action? ” 

Yes. We think the act provides that funds may be withheld during 
the pendency of a rescission request. Section 1012 states that, if 
after 45 days, a rescission bill has not been passed, the budget 
authority must be made available for obligation. To us, this implies 
that during the .45 days the money need not be made available for 
obligation. 

QUESTION: 

“Third, does section 1013 provide any legal 
authority or statutory authority for an impoundment 
of budget authority? Did H.R. 7130 as passed by 
the House purport to provide any such legal or 
statutory authority to the President to defer budget 
authority temporarily from obligation? ” 

Yes, provided it is sustained by Congressional concurrence. 
Further, the legislative history of H.R. 7130 in the House makes 
it clear that the House recognized that H.R. 8480, the predecessor 
to H. R. 7 130, did provide additional authority to the President, 

14-19 0 f our subject to Congressional concurrence. See pages 
December 3, 1974, o,pinion. 

Sincerely, 

Comptroller General 
of the United States 
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